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IN THE UNITED STATES COURT OF APPEALS FOR 
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REPLY BRIEF FOX *PPELLANT 

COMES NOW, Cedric Gilliam, Appellant in the abeve- 
numbered Appeal and, by his Court-appointed Counsel, hereby submits 
his Reply Brief. 

There is no merit to Appellee's contention that the 
admission of what it concedes is a tainted identification at Appellant's 
trial (Brief for Appellee, pi 6) was harmless error. The Supreme 
Court in United States v. Wade, 388 U.S. 218 (19€7) has made clear 
that a confrontation between the accused and the victim or witnesses 
to a crime for the purpose of eliciting identification evidence is 
subject to such strong conditions of unfairness that it may crucially 
derogate from a fair trial. Wade makes clear that the right to 
counsel is guaranteed by the Sixth Amendment at any critical 
confrontation by the prosecution at pre-trial proceedings where the 


results might well determine the defendant's fate and where the 


nosence of counsel might irapair this right to a fair trial. 


While the in-court identification of Appellant by the victim 


was not the sole evidence of identification at trial, there should be 


no question that without such identification Appellant could not have 
been found guilty. Therefore, it must be recognized that the 
severely damaging testimony of Mrs. Blaine, the victim, in which 
she identified Appellant as the perpetrator, is inextricably tied te and 
tainted by her presentment identification of Appellant at which he was 


not represented by counsel. 


Appellee extracts from an entirely unrelated decisien 
(Harrington v._ California 395 U.S. 250 (1969)) the generalized 
statement that not all trial errors which vielate the Censtitutign 
automatically call for reversal. However, in Chapman |v. Califernia, 
386 U.S. 18 (1967), the Supreme Court held that before a federal 
constitutional error can be hald harmless, the Court must be able 
to declare a belief that it was harmless beyend a reasonable doubt. 
For an error to be harmless, it must have made no cantribution to 
a criminal conviction. | 

It is specious indeed to contend, as does Appellee, that 


the errer which the trial court committed in admitting evidence of 
| 


the pre-trial identification was harmless. Mrs. Blaine's testimony 


- 3 
was irreparably tainted by such pre-trial identification. Her testimony 
and her testimony alone formed the basis for Appellant's conviction, 
since it is sheer conjecture to contend that the testimony of Officer 
Wiley constitutes "very strong alternative identification". (Brief for 
Appellee, p. 7) 

The massive harm resulting from the trial court's ruling 
is demonstrated by Mrs. Blaine's failure to identify Appellant on 
those same unequivocal terms on the very day of the trial. At a 
Wade-Stovall hearing held just a few minutes prier to commencement 
of the trial, Mrs. Blaine, in response to a request that she attempt 
to identify Appellant in court, stated: "This one here looks like 
him. I couldn't swear to it." She then added: "I think this one 
here looks more like him." (Tr.12) Yet she unhesitatingly and 


conclusively identified him at the trial itself as she had at the 


presentment where Appellant was not represented by counsel, (Tr. 53)1/ 


1/To the contention that such uncertainty on the part of the 
witness should have been attacked by Appellant's trial Counsel 
on cross-examination, the Court is respectfully urged that as 
a matter of law the differing identification by the witness at 
presentment as against that in the Wade-Stovall hearing was 
alone sufficient grounds for unvalidating said presentment 
identification made without defendant having counsel and in 
derogation of his rights. 
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By its ruling the trial court thus permitted ?irs. Blaine's trial 
identification--tenucus at best in light of her failure to identify 
| 
Appellant a few minutes before trial--to be reinforced by testimony 
concerning an identification made at presentment under circumstances 
of unfairness and suggestivity which entirely vitiate its validity. 
Appellee's makeweight argument that it was not plain 


error for the trial court to admit evidence of a pre-trial identification 


| 
| 
to which no objection had been raised, simply cannot be accepted. 


| 
Such distortion of the tenor of the trial proceedings is |compeunded 


by its strong reliance on the recent decision of this court in United 
States v. Waterstraat,D.C. Cir.,No.22708, decided Nevember 14, 
pS ee | 

19€9 (unpublished opinion), which Appellee claims is apposite. In 
support of this unsupportable contention it quotes at length from the 
discussion of counsel with the trial judge concerning the admissibility 
of the pre-trial identification (Tr.22-23). A plain reading of the 
transcript compels’a finding that Appellant's trial counsel did protest 
strongly to the introduction of such pre-trial identification. It is 


| 
therefore misleading to assert that Appellant made no protest of the 


identification on Sixth Amendment or due process grounds and 


" 


expressly waived any further objections. Appellant's acquiescence" 
as Appellee terms it, was simply to the expected issuance of the 


trial court's ruling, rather than being a concession to the merits of 


i 
that ruling. | 


Thus Appellee's reliance on Waterstraat, Supra, has 
no dispositive merit. In Waterstraat the Appellant sought reversal 
solely by reason of the District Court's failure sua sponte to exclude 
certain identification evidence because of a pre-trial viewing by 
the victim at the time of appellant's presentment in general sessions 
court. This Court held that on that record the interest of justice 


did not warrant a finding of "plain error" within the meaning of 


Rule 52,Fed.R.Crim.P. But in Waterstraat the defense appeared 


to be satisfied with the prosecution's factual representations, and 
to believe that appellant had been exposed to no injury on that score. 
At no time did it object to the evidence in question. 

Quite a different situation is presented in the instant 
Appeal. Appellant's trial counsel protested quite strongly, to the 
introduction of such evidence. Thus the "special circumstances" 
which led this court to its decision in Waterstraat are not present 
here. 

Equally without force or effect is Appellee's insubstantial 
contention that there was no denial of due process in the pre-trial 
Court of General Sessions identification. The trial transcript and the 
Appellant's Brief make clear that Mrs. Blaine expected Appellant 
to appear in court on the morning of the Hearing. On cross- 


examination, defense counsel elicited that Mrs. Blaine definitely 


came to court with the idea that she was going to identify tne 
: | 


perpetrator of the crime. It is difficult to conceive of a more 
i 


impermissibly suggestive identification procedure. Simmons v. 


| 
United States, 390 U.S. 377 (19€8). Appellant, in custody and 
| 


escorted by police officers before the bench, was involuntarily cast 
in the role of a "bad guy" and thereby rendered vulnerable to being 
identified by any complainant who might be sitting in the courtroom 
as the perpetrator of some other, unrelated crime. 
Furthermore, the patent unfairness of the | pre-trial 
confrontation in the instant appeal is in no way lessened by a showing 
that the police had not affirmatively "assisted" the witness in making 
the identification. The Supreme Court in Wade, supra, was 
expressly concerned with unintentional as well as deliberate unfairness. 
And this court in Mason v. United States, _U.S. App! D.C. , 414 
F.2d. 1176 (1969), noted that dangers may result from such diverse 
influences as the witness's desire to cooperate with the police, 
from his knowledge that he is expected to identify someone he sees 


and other factors. These are the very same factors | present in 
| 


the instant appeal. The totality of the: circumstances indicates 
that there was present at the pre-trial confrontation the subtle 
suggestivity which this court found unacceptable in Mas on, supra. 
As such it constitutes a clear violation of due process of law which 


compels the reversal of Appellant's conviction. 


Having unequivocally held that a pre-trial identification 
at preliminary hearing in the absence of counsel is a violation of 
due process, this Court, it is respectfully urged, must also reach 
the ineluctable conclusion that a similar confrontation at presentment 
after arrest is equally violative of Appellant's due process rights. 
Appellant reiterates that the Wade and Mason decisions compel a 
finding by this Court that Appellant's lack of assistance of counsel 
during a pre-trial identification commands the reversal on due 
process grounds of his conviction based on such identification. 
Gilbert v. California, 388 U.S. 2€3 (19€7). 


There is another and most basic distinction from the 


Waterstraat ruling that renders it inapposite here. For that case 


did not, as does this, involve some other defect in the identification 
process under attack which required the Trial Court rejection of 

the presentment identification. In this case, the substantive defect 
in the witness’ identification of Appellant (that is, the vast disparity 
between the identification on the presentment and at the Wade-Stovall 
hearing) has 'so aggravated the basic procedural defects in the 
presentment identification resulting from the absence of counsel, 

that the Trial Court should have on its own motion and as a matter 
of law rejected trial evidence of the presentment identification. 


Such a distinction, it should be noted, would require reversal here 


Sane 


without disurbing the essential force and validity of those other 


rulings involving the confrontation process which may hold absence 
| 
of counsel not to be a disabling factor. 


WHEREFORE, the premises considered, ‘Appellant, 
| 


Cedric Gilliam respectfully prays that his conviction) in this 
case be reversed. 


| 
| 
Respectfully submitted, 


i /\ 
{tp for if FR: 
Arthur Stambler | 
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